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ABSTRACT

In present, mortgage considered as a form of debt guarantee with property, is widely used
as debt instrument for financial institutions and commercial banks in granting loan for residential or
commercial property. A mortgage, under The Civil Commercial code, is a contract whereby a person,
called the mortgagor, assigns a property to another person, called the mortgagee, as security for the
performance of an obligation, without delivering the property to the mortgagee. In general, the
mortgagee is entitled to be paid out of the mortgaged property in preference to ordinary creditors
regardless as to whether or not the ownership of the property has been transferred to a third person.
A mortgage is extinguished exclusively by the conditions specified by law of mortgage.

From the study, As the nature of the mortgage in which the mortgagor does not have to
deliver the mortgaged property to the mortgagee and the ownership of the mortgaged property is still
owned by the mortgagor, the ordinary creditors of the mortgagee are therefore able to carry out a seizure
of such property in order to pay judgement debt. In aforementioned case, a seizure and sale at public
auction of mortgaged property by ordinary creditors can be carried out in two options 1) A mortgage-
free sale, which is similar to the enforcement of the mortgage. Under this option, the mortgagee shall
receive payment of the debt owed to him or her out of the proceeds obtained from the sale or
realisation of mortgaged property in preference of other creditors including ordinary creditors carried
out a seizure of such property. 2) A sale with mortgage in which a buyer of mortgaged property is
required to pay for mortgage redemption after the purchase of such property. In this sense, a sale with
mortgage negatively affects persons interested in the execution of mortgaged property including
mortgagees, judgement creditors carried out a seizure of mortgaged property, judgement debtors and
buyers of mortgaged property at public auction. In addition, interested persons may use sale-with—
mortgage method as a loophole of law to act in bad.

As a consequence, the author proposed three potential options in rectifying negative legal
effects of the execution against mortgaged property by ordinary creditors. First option involved a draft
of secondary legislation focusing mainly on regulation on public auction of mortgaged property by
ordinary creditors can be carried out by a mortgage-free sale option only and clarification of rules,
rights and duties of interested persons involved in execution against mortgaged property. Second option,
Application of rights specified under the Civil Procedure Code in order to protect the exercise of rights
and fairness of interested persons. Third option was to apply Japanese Court’s judicial discretion

principle which significantly taking business interest in consideration in any court and executing
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officer’s proceedings for the purpose of maximising potential profits of execution against mortgaged

property.
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